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Foreign investments in Spain have been liberalized since 2003, except for certain sectors.
However, the current legal framework requires pre-closing authorization by the Spanish
regulator for screening and control of foreign investments in Spanish companies and/or assets
under certain circumstances. The screening mechanism applies when a foreign investor
invests in Spanish companies (share deals) or/and assets (asset deals) that operate in or relate
to specific strategic sectors that affect public security, public order, and/or public health.
Specifically, these sectors include (i) critical infrastructures, (ii) critical technologies, (iii) supply
of key inputs, (iii) sectors with access to sensitive information, and (v) media. The mechanism
also applies when the foreign investor meets certain subjective features, irrespective of the
target sector in which the investment is made. In this case, the major concern is investments
conducted by foreign investors directly or indirectly controlled by foreign governments, their
public agencies, or armed forces. The legal framework covers not only the direct acquisitions

of Spanish companies and/or assets in critical sectors, but also indirect acquisitions.

The general screening mechanism co-exists with other specific sectorial regulations in some
key industries such as national defense, telecommunications, or the air sector. In such cases,
investments must comply not only with the general screening and control regime, but also with

the additional requirements set forth in the applicable sectorial regulation.

If the foreign investment falls within the scope of the screening and control mechanism, the
foreign investor must submit an authorization request to the Directorate General of
International Trade and Investments of the Ministry of Economy, Trade, and Enterprise. The
authorization application consists of a formal administrative request for the authorization
granted by the relevant Spanish FDI authority and an official standardized questionnaire, which
must be duly completed. The procedure must be resolved within three months regardless the
amount of the investment. If the investment is conducted without prior clearance, it will be
ineffective (null and void) until duly obtained and the investor will not be until them entitled to
exercise its political and economic right in the Spanish company. Penalties in case of
infingement may result in monetary fines and public or private reprimands. A voluntary
consultation procedure is also available if there are doubts about whether the investment is

subject to prior clearance or not.

An interim legal framework applies to certain investments coming from residents in countries
of the European Union (“EU”) or the European Free Trade Association (“EFTA”), other than
Spain, or from residents in Spain with an ultimate beneficial owner in an EU or EFTA country
until 31 December 2024.
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Jesus Garcia Aparicio and Paula Arroyo Montes

Spain's political stance towards foreign investment reflects an open and welcoming approach,
striving to attract international capital. The recovery of Spanish inbound foreign direct
investments in recent years is attributed to increased competitiveness and enhanced investor

confidence.

Foreign investment has played a crucial role in Spain's economy by facilitating access to
advanced knowledge, improving productivity and employment, and driving economic
modernization for decades, thereby making it one of the most effective mechanisms for
promoting international economic integration.* The Spanish government actively promotes the
country's strengths, including a restructured financial sector, a thriving tourism industry,
efficient transport networks, renewable energy development, and cultural ties to Latin America.
Recent reports indicate that global foreign investment flows increased in 2021 and continued
their upward trend in the first quarter of 2022. However, a subsequent slowdown occurred due
to economic and geopolitical uncertainties, including rising inflation and interest rates,

increased energy prices, persistent effects of the pandemic, and the conflict in Ukraine.

For Spain, the data reflects a 13.9% increase in foreign investment in 2022 compared to 2021,
surpassing EUR 34.178 billion.2 Despite various challenges, Spain's investment recovery is
evident, although recent quarters in 2023 showed a notable deceleration, aligning with global
trends. In fact, foreign investment fell by 18.17% in 2023 compared to 2022 to a total of EUR
28.214 billion.?

Regarding foreign investment policies in western economies, the past year saw the

implementation of exceptional mechanisms related to the Ukraine conflict. These measures

1 See Memorandum of the Royal Decree 571/2023, of July 4, on foreign investments.

2 See Ministerio de Economia, Comercio y Empresa, Informe anual control de inversiones en Espafia en
2022: https://comercio.gob.es/InversionesExteriores/Documents/2022 EN_CIFRAS.pdf. As of the date of
this Country Note on Spain, the Report on Screening and Control of Foreign Investments for the year
2023 has not been released yet.

3 https://comercio.gob.es/es-es/NotasPrensa/2024/Paginas/240320_InversionesExteriores.aspx.
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aimed to impact the inflow and outflow of investments in the territories of Russia and Belarus.*
Spain aspires to be a key player in global research, emphasizing its attractiveness to foreign
investors. Spain's commitment to attracting foreign investment is evident in the various
incentives provided by the government. These incentives range from grants and tax benefits
to professional training and preferential credit access. Being an EU member state, Spain
leverages European aid programs to make investments even more appealing. However, the
recent move to require government authorization for certain foreign investments underscores

a careful approach, especially in critical sectors.

A notable shift is observed in the suspension of the foreign investment liberalization regime,
requiring government authorization for certain direct investments in specific sectors deemed
strategic for Spain in the field of public security, health, and order. This signals a nuanced
strategy, indicating a balance between openness, competitiveness, and control in sensitive
industries. The need for governmental authorization for certain foreign investments in strategic
sectors like critical infrastructure, critical technologies, key inputs, sensitive data, and media

highlights a deliberate effort to safeguard strategic interests.

Spain's Screening and Clearance Mechanism (as defined hereafter) reflects the consideration
of multiple factors, including national interest, public order, security, and economic security.
The liberalized approach to foreign investment aligns with the principles of free establishment
and non-discrimination. Foreign investment also plays a crucial role in achieving the
Sustainable Development Goals and realizing the 2030 Agenda by not only promoting
economic growth but also by considering its social, environmental, human rights, and
governance impact® Nonetheless, the specific restrictions in critical sectors emphasize a

commitment to protecting key national interests in Spain as well.

Spain's Screening and Clearance Mechanism (as defined thereafter) is characterized by a
general legal framework that upholds the principles of free establishment and liberalized flow
of capital for foreign investors. On the one hand, Article 63 of the Treaty on the Functioning of
the European Union (“TFEU”) prohibits restrictions on capital movements between Member

States and between Member States and third countries. On the other hand, Article 65.1.b) of

4 https://comercio.gob.es/es-es/NotasPrensa/2024/Paginas/240320_InversionesExteriores.aspx, at 2.
5 https://comercio.gob.es/es-es/NotasPrensa/2024/Paginas/240320_InversionesExteriores.aspx, at 1.
2



the Treaty allows Member States to adopt mechanisms motivated by reasons of national
security and public order. Consequently, the introduction of specific evaluation and
authorization requirements for certain sectors affecting public order, security, and health, adds

a layer of regulatory scrutiny, while providing openness of the Spanish economy.

The Screening and Clearance Mechanism does not allow direct political interference or
arbitrary decisions. Instead, Spain's regulatory approach is transparent and aligned with legal
procedures based on the principles of good regulation, in accordance with the Act 39/2015, of
October 1, on the Common Administrative Procedure of Public Administrations (Ley 39/2015,

de 1 de octubre, del Procedimiento Administrativo Comun de las Administraciones Publicas),

in particular the principles of necessity and effectiveness, proportionality, legal certainty,
transparency, and efficiency.® The current regulation provides legal certainty to investors at
the same time that enable administrative authorities to suspend the liberalization regime for
foreign investment more effectively in specific cases, establish a clear framework of action,
and reduce administrative burdens’. However, the decision to suspend the foreign investment
liberalization regime and introduce sector-specific authorization requirements reflects a level
of government intervention to shape the investment landscape, showcasing a proactive role in

safeguarding national interests.

Spain's regulatory approach stands out through its combination of openness and intervention
in critical sectors. The emphasis on collaboration with international organizations, rankings in
global business environments, and participation in international arbitration cases adds depth
to Spain's unique approach. The decision to require government authorization for certain
investments signals a proactive stance, setting it apart from more uniformly liberal regulatory

models.

In summary, Spain's foreign investment policy appears to be a dynamic blend of openness and
regulatory control. While actively encouraging foreign investment, recent policy changes
indicate a strategic approach to safeguarding national interests in critical sectors. The
Screening and Clearance Mechanism aligns with EU principles and regulation, demonstrating
a commitment to legal procedures and international standards. The nuanced strategy and
recent regulatory developments set Spain's approach apart from more uniformly liberal

models.

6 https://comercio.gob.es/es-es/NotasPrensa/2024/Paginas/240320_InversionesExteriores.aspx, at 1.
7 https://comercio.gob.es/es-es/NotasPrensa/2024/Paginas/240320_InversionesExteriores.aspx, at 1.
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The legal framework governing foreign investments in Spain is primarily outlined in Ley
19/2003, on July 4, on the legal regime of capital movements and economic transactions with
foreign countries, and on certain measures for the prevention of money laundering (Ley
19/2003) (as amended from time to time, the “FDI Act”). The FDI Act, enacted two decades
ago, establishes the principle of the free movement of capital, in line with the Articles 63 to 66
of the TFEU.

In 2017, recognizing the need to balance the openness of the EU to foreign direct investment
with the protection of essential interests, the European Commission (“‘EC”) proposed a EU

community framework. This led to the approval of Regulation (EU) 2019/452 of the European

Parliament and of the Council of 19 March 2019 establishing a framework for the screening of
foreign direct investments into the EU (the “Regulation (EU) 2019/452”) which entered into
force in October 2020. The Regulation (EU) 2019/452 aimed to allow EU Member States to
control foreign direct investments on grounds of security or public order, aligning with similar
mechanisms in many countries of the Organization for Economic Cooperation and
Development (“OECD”).

Spain incorporated these measures through article 7 bis of the FDI Act, introduced in 2020 by
means of the Royal Decree-Act 8/2020, on extraordinary urgent measures to deal with the
economic and social impact of COVID-19 (Real Decreto-ley 8/2020) (amended by the Royal
Decree-Act 11/2020 (Real Decreto-ley 11/2020) and the Single Transitory Provision of the
Royal Decree-Act 34/2020 (Real Decreto-ley 34/2020)). Finally, the Spanish Government

enacted the developing and implementing regulation of the FDI Act by means of the Royal

Decree 571/2023 on foreign investments (Real Decreto 571/2023), which entered into force 1

September 2023 (the “Implementing Regulation”). Said legal framework constitutes the main
set of rules governing the screening and control mechanism over foreign investments in Spain,
whereby an authorization from the relevant FDI authorities is required if a foreign investment
may imply an actual or potential risk to public order, public security, and/or public health

(collectively, the “Screening and Clearance Mechanism”).


https://www.boe.es/buscar/act.php?id=BOE-A-2003-13471
https://www.boe.es/buscar/act.php?id=BOE-A-2003-13471
https://eur-lex.europa.eu/eli/reg/2019/452/oj
https://www.boe.es/buscar/act.php?id=BOE-A-2020-3824
https://www.boe.es/buscar/act.php?id=BOE-A-2020-4208
https://www.boe.es/buscar/pdf/2020/BOE-A-2020-14368-consolidado.pdf
https://www.boe.es/buscar/act.php?id=BOE-A-2023-15549

As it will be explained hereafter, the Screening and Clearance Mechanism covers investments
made by residents of non-EU and non-EFTA countries, resulting not only in acquisitions of
shares (10% or more stake in the share capital of a Spanish target company) (share deals), but
also transactions that, as a result thereof, such foreign investor takes control over all or part of
the assets or a business unit of the Spanish target company (asset deals) in specific sectors,
such as critical infrastructures, critical technologies, key inputs, sensitive data, and media fall
under scrutiny. Additionally, certain characteristics of the foreign investor, like control by a foreign

government or engagement in illegal activities, are considered.

The Application Authorization (as defined hereafter) procedure involves completing a formal

questionnaire ("Formulario para el procedimiento de escrutinio de inversiones extranjeras") used

for the screening of FDI-Subject Transactions (as defined hereafter) in Spain (the
“Questionnaire”) and submitting it through the available electronic platform. Engaging in FDI-
Subject Transactions (as defined hereafter) without proper authorization is considered a very
serious administrative infringement, subject to severe sanctions under the regulations outlined in
the FDI Act. Furthermore, the Implementing Regulation encompasses foreign investments in
manufacturing, trade, and distribution of weapons, pyrotechnic articles, ammunition, and
explosives for civilian use. Authorization procedures for such investments are presented through

the same form and electronic platform.

Furthermore, the Screening and Clearance Mechanism has a set of interim regulations to allow
the Spanish authorities to assess investments from EU and EFTA countries exceeding 500

million euros or targeting publicly traded Spanish companies in critical sectors.

The legal framework also touches upon the broader context, highlighting the importance of
foreign direct investment for international economic integration and the modernization of the
Spanish economy. It acknowledges the impact of foreign investment on social, environmental,
human rights, and governance aspects, aligning with the Sustainable Development Goals and
the 2030 Agenda.®

Directorate General of International Trade and Investments (Direccién General de Comercio
Internacional e Inversiones) (the “DG-FDI”) is the authority to which Authorization Applications
for FDI-Subject Transactions must be filed. The Board of Foreign Investments (Junta de
Inversiones Exteriores) (“JINVEX”) is the interministerial body providing reports on foreign

investments.

8 https://comercio.gob.es/es-es/NotasPrensa/2024/Paginas/240320_InversionesExteriores.aspx, at 1.
5
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The supervisory framework ensures ongoing oversight, with the requirement for an Annual
Report on the application of Regulation (EU) 2019/452 by the EC.

Spain has maintained a liberal and open economy since 2003, attracting significant foreign
investment inflows from both EU and non-EU countries, with certain exceptions in specific
sectors such as national defense or activities subject to sector-specific legislation. However,
since the adoption of the Regulation (EU) 2019/452 in 2019 and the outbreak of the COVID-
19 pandemic in 2020, Spain has introduced new measures subjecting certain foreign
investments to prior authorization by Spanish authorities. Therefore, it is necessary to analyze
the characteristics of each transaction to determine the authorizations and requirements that

must be fulfilled before completing the investment.

For the purposes of the Screening and Clearance Mechanism in Spain, a foreign direct
investment is an investment that must meet two criteria: (i) first, it must be carried out by a non-
resident of the Member States of the EU or countries of the EFTA area (Iceland, Liechtenstein,
Norway, and Switzerland) or by a resident of any of such countries whose ultimate beneficial
owner is a non-resident in any of them; and (ii) second, the investment results either in the
acquisition of (a) an ownership stake in the share capital of a Spanish company equal to or
greater than 10% or (b) the “control’ of all or part thereof, which encompasses the acquisition
of assets and business units (an “FDI”). Therefore, the definition of FDI expressly includes both

share deals and asset deals.’

Two key concepts must be considered when assessing the existence of an FDI under the
Screening and Clearance Mechanism. The notion of “control” and the determination of the

“ultimate beneficial owner” (“UBO”).

First, the concept of “controf’ is interpreted according to the Act 15/2007 on the Defense of the

Competition (Ley 15/2007, de 3 de julio, de Defensa de la Competencia), which covers both

legal and de facto control. Consequently, control can be established by contracts, rights, or

any other means which, having regard to the legal and factual considerations, confer the

9 See Art. 7 bis 1 of Act 19/2003.
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possibility of exercising a “decisive influence” on the Spanish target company, and in particular
through: (i) ownership or the right to use all or part of the assets of the company, or (ii)
contracts, rights, or any other means which confer decisive influence on the composition,

voting, or decisions of the governing bodies thereof.1®

Second, the concept of UBO is defined as the non-EU/EFTA resident who ultimately owns or
controls, directly or indirectly, more than 25% of the share capital or voting rights of the direct
EU/EFTA resident investor or where, by any other means, exercises control, directly or
indirectly, over such investor of the Spanish target company. As a result, the upstream chain
of control of the direct EU/EFTA-resident investor that acquires either shares or assets of a
Spanish company must be assessed to find out who the actual UBO of the FDI is.!! In the case
of investment funds or entities alike (e.g., private equity funds) it is particularly important due
to the complexity of some of their corporate holding structures.?? In these cases, the Screening
and Clearance Mechanism expressly sets the managing entity of the fund, which normally is
the general partner, as the UBO of the fund, unless the partners or beneficiaries do not legally

exercise political rights or have privileged access to company information.*3

However, some corporate transactions are not considered FDI-Subject Transactions. First,
procedures of internal restructurings within a group of companies that do not imply a change
of control of the Spanish target company.* Second, those increases of shareholding by an
investor who already holds a stake of more than 10% in the target company and which,

cumulatively, do not trigger any change of control.*®

As explained, inbound investments in Spain are still generally liberalized. Therefore, not all the FDIs
coming to Spanish companies are subject to the Screening and Clearance Mechanism. The
liberalization regime is only suspended if the FDI affects certain strategic sectors, or if the foreign
investor meets certain subjective criteria (as explained in Subsections 2.2.1 and 2.2.2 below, jointly

the “FDI-Subject Transactions”).

10 See Art. 7.2 of Act 15/2007.

11 See Art. 7 bis 1 b) of Act 19/2003.

12 See Art. 8.3 b) and 10.2 of Royal Decree 571/2023.
13 See Art. 10.2 of Royal Decree 571/2023.

14 See Art. 14.3 a) of Royal Decree 571/2023.

15 See Art. 14.3 b) of Royal Decree 571/2023.



The Screening and Clearance Mechanism is triggered when an FDI affects one of the main
critical sectors in Spain. These sectors are considered to have an impact on public order, public
security, or public health if, for any endogenous or exogenous reason, their correct functioning
is negatively affected.'® This framework is in line with article 4 of Regulation (EU) 2019/452
which also establishes that in order to assess whether a FDI affects security or public order,
Member States may consider its potential effects in certain industries. Consequently, the FDI

Act specifically lists the following sectors:

(i) Critical infrastructures, whether physical or virtual (including energy, transport, water,
health, communications, media, data processing or storage, aerospace, defense,
electoral or financial infrastructures, and sensitive facilities), as well as land and real

estate that are key to the use of such infrastructures.

(i) Critical and double-use technologies, key technologies for leadership and
industrial qualification, and technologies developed under programs and
projects of particular interest to Spain, including telecommunications, artificial
intelligence, robotics, semiconductors, cybersecurity, aerospace technology, defense
technology, quantum and nuclear technologies, energy storage, nanotechnologies,

biotechnologies, advanced materials, and advanced manufacturing systems.

(iii) Supply of key inputs, such as energy, strategic connectivity services, raw materials,

or food safety.

(iv) Sectors with access to sensitive information, in particular personal data, or with the

capacity to control such information.

(v) Media.

(Collectively, (i) to (v) will be referred as to the “Strategic Sectors”).l’
Notwithstanding the foregoing, the Spanish Government is entitled to suspend the liberalization
regime for FDIs in Spain in those other sectors not expressly referred to as Strategic Sectors

in the FDI Act when it considers that they may affect public security, order, and/or health.'®

In practice, the complexity lies in identifying which activities fall within this “numerus clausus”

16 See Art. 7 and 7 bis 2 of Act 19/2003.
17 See Art. 7 bis 2 of Act 19/2003 and art. 15 of Royal Decree 571/2023.
18 See Art. 7 bis 4 of Act 19/2003.



list of Strategic Sectors because of, certain instances, their vague definition and ambiguous
scope. The Implementing Regulation provides a clearer picture of the activities deemed as
Strategic Sectors providing, in a number of cases, with express criteria to determine whether
an activity is FDI-subject or not. However, the lines of some of the defined concepts are still

too blurry to have a clear-cut answer of when an FDI falls into any of them.

Similarly, the liberalization regime for foreign direct investments in Spain is suspended,
regardless of the sector (strategic or not) where the FDI, is made by investors that meet one

of more of the following features:*®

(i) Possible control by foreign governments: If a foreign investor is directly or indirectly
controlled by a government of a third country, including public bodies or the armed
forces. This provision specifically targets FDIs conducted by sovereign funds and public

companies from third countries.

(i) Investment that affects or may affect national security or public order in another
Member State: If a foreign investor has made investments or participated in activities

in sectors affecting Strategic Sectors in another EU Member State.

(iii) The potential engagement of criminal or illegal activities: If there is a serious risk
that the foreign investor will engage in criminal or illegal activities affecting public

security, public order, and/or public health in Spain.

FDIs in activities directly related to national defense, such as those that affect the industrial
capabilities and areas of knowledge necessary to provide the equipment, systems, and
services for the Spanish Armed Forces, as well as those intended for the production (design
and manufacturing), maintenance or trade of material for the national defense) are subject to
the Screening and Clearance Mechanism with certain particularities. First, FDIs below 5
percent of the share capital of the Spanish target company are exempted, provided that they
do not concede the investor the right to become a direct or indirect part of its board of directors
or management body. Between 5 and 10 percent of the share capital, the FDI is also exempted;

but the foreign investor must file a post-closing notice to the Directorate General of Armament

19 See Art. 18 of Royal Decree 571/202 and art. 16 of Royal Decree 571/2023.



and Material of the Ministry of Defense and the DG-FDI reporting the FDI-Subject Transaction.
A notarized statement of the foreign investor declaring his commitment to not use, exercise, or
transfer its voting rights to third parties, nor to be part of any management bodies of the [listed]?°

company.?

The Implementing Regulation has established an exemption scheme primarily based on the
activities conducted by the Spanish target company and not on the value of the investment;
that is, there is not a “de minimis” threshold below which an FDI is exempted from being subject
to the prior authorization.?? As a general rule, exemptions to the Screening and Clearance
Mechanism exist for FDI-Subject Transactions in Strategic Sectors (except for Ciritical
Infrastructures) in Spanish target companies with a turnover below EUR 5,000,000, provided
that the foreign investor does not meet any of the features provided for in Subsection 2.2.2
above. However, there are some exceptions to the general exemption scheme when the
transactions affect technologies developed within the scope of programs of particular interest
of Spain or the EU, substantially financed with public funding; certain operation of electronic

communications and strategic raw-material minerals.??

Besides the general exemption rule, there are specific exemptions in the fields of energy?* and
real estate®> whose applicability, in turn, is subject to the fulfilment of specific conditions and

requirements.

Additionally, transitory investments of short duration (hours or days) in which the foreign
investor does not have the decisive influence to manage the Spanish target company are
exempted as they are underwriters and insurers of share issuances and public offers of sale

or subscription of shares.?®

20The Implementing Regulation expressly states “listed company”. There is doctrinal debate on whether
this range is applicable to all companies.

21 See Art. 18 of Royal Decree 571/2023.

22 See Art. 17 of Royal Decree 571/2023.

23 See Art. 17.2 of Royal Decree 571/2023.

24 See Art. 17.1 of Royal Decree 571/2023.

25 See Art. 17.3 of Royal Decree 571/2023.

26 See Art. 17.4 of Royal Decree 571/2023.
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On a transitional basis until 31 December 2024, the Spanish Government established a specific
screening scheme for foreign direct investments made by residents of EU/EFTA countries
(other than Spain) or by residents in Spain with an UBO in an EU/EFTA country.?” This
transitional scheme began on 19 November 2020 and has been successively extended several
times due to the ongoing global situation, specifically the impact of the pandemic and
geopolitical tensions on different business sectors, international value chains, and the

instability of financial markets.

To be subject to prior authorization under this transitional scheme, such transactions must
result in the foreign investor holding a participation equal to or greater than 10% of the capital
of a Spanish target company or acquiring control interpreted according to the notion of
“decisive influence” under the Spanish Act on the Defense of Competition. Additionally, (i) the
target of the investment must be a listed company in Spain (i.e., those whose shares are wholly
or partially admitted to trading on an official Spanish secondary market and have their
registered office in Spain) or an unlisted company where the value of the investment exceeds

EUR 500 million and (ii) operates in any of the Strategic Sectors.

For these purposes, the UBO is an EU/EFTA resident who ultimately owns or controls, directly
or indirectly, more than 25% of the share capital or voting rights of the investor or where, by

any other means, exercises control, directly or indirectly, over such investor.

The authorizing entity is the Council of Ministers following the procedure explained in
Subsection 2.5.3 (1) of this Country Note.

According to the interpretation of the FDI authorities, the Screening and Clearance Mechanism
applies not only to FDI-Subject Transactions consisting of direct acquisitions of Spanish
companies or assets by foreign investors but also to indirect acquisitions of Spanish
subsidiaries and their assets. If a Spanish or EU/EFTA resident owns all or part of a Spanish
company, and its UBO outside the EU/EFTA changes as a result of an FDI-Subject
Transaction, it may be subject to the Screening and Clearance Mechanism. Therefore, an

analysis of the upstream chain of control of the resident investor acquiring shares or all or part

27 See Single Transitional Provision of the Royal-Decree Act 34/2020, successively amended and
extended until 31 December 2024.
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of the Spanish company must be carefully assessed.?®

Foreign investors who are interested in conducting an FDI-Subject Transaction in Spain must
file an Authorization Application (as defined hereafter) to obtain express clearance granted by
the relevant Spanish authority before closing of the investment deal.?® Therefore, the foreign
investor, as the acquiring entity, is responsible for filing it. If the FDI-Subject Transaction is
carried out by two or more foreign investors to jointly control the Spanish target company or all
or part of its assets, a single Authorization Application will be submitted by all relevant
investors.*® An FDI-Subject Transaction cannot proceed and close under the Screening and
Clearance Regime until it is formally authorized and, if applicable, under the conditions

established in the authorization.3!

The application for prior authorization must include: (i) a formal administrative request for an
FDI authorization addressed to the DG FDI; and (ii) a duly completed official Questionnaire,
which is attached to the request (collectively, the “Authorization Application”). The
Questionnaire, which is available on the website of the Ministry of Economy, Trade, and
Enterprise (the “Ministry of Economy”), currently has 37 questions that cover four main sets
of information: (i) features regarding the foreign investor/ultimate investor (e.g., identity,
ownership/control structure, existence of public control, financing, state aid or business
activity); (ii) the Spanish target company (e.g., shareholding structure, business activity,
assets, or access to sensitive or critical data); (iii) the transaction itself (i.e., purpose, structure,
geographical scope, other applicable control/screening proceedings); and (iv) the investor's
future plans for the next three years (e.g., business plan, investment plan, employment

prospects, composition of the board of directors and management team of the target).?

If the DG-FDI considers the provided information in the Questionnaire insufficient, it may

request additional data, documents, information, or clarifications along the procedure to assess

28 See at 9.
2% See at 9.
30 See Art. 11 b) of Royal Decree 571/2023.
31 See Art. 11 of Royal Decree 571/2023.
32 See https://comercio.gob.es/InversionesExteriores/Paginas/control-inversiones.aspx.
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the Authorization Application. If the investor fails to do so, the Authorization Application will be

deemed withdrawn.33

The Act 39/2015, of October 1, on the Common Administrative Procedure of Public
Administrations and the Implementing Regulation set forth the common rules for the procedure
on Authorization Applications, which is strictly confidential and complies with the principles of
good regulation, in particular, the principles of necessity and effectiveness, proportionality,

legal certainty, transparency, and efficiency.3

The screening and authorization procedure is also shaped by the Regulation (EU) 2019/452,
which establishes the cooperation mechanism among Member States and the EC to facilitate
the exchange of information, coordination and monitoring of the investments assessed by the
FDI authorities within the EU.

The Council of Ministers of Spain (Consejo de Ministros de Espana) is the responsible
administrative entity to resolve on those FDI-Subject Transactions with an investment value
higher than EUR 5,000,000.% The procedure is as follows: First, the Authorization Application
is submitted to the DG-FDI; then, the JINVEX prepares an assessment report for the Ministry
of Economy. Based on such a report, the Ministry of Economy makes a proposal of resolution
to the Council of Ministers. Finally, the Council of Ministers issues its resolution on the

Authorization Application.3®

FDI-Subject Transactions up to a value of EUR 5,000,000 are screened and resolved by the

DG-FDI once the JINVEX issues and delivers its assessment report.®’

There is no deadline for filing a notifiable FDI-Subject Transaction, so it can be submitted
before or after signing the transactional documents. However, the clearance must be expressly

granted before its completion. For that reason, the transactional agreements should include a

33 See Art. 11. 7 of Royal Decree 571/2023.
34 See at 1.
35 See Art. 14.8 b) of Royal Decree 571/2023.
36 See Art. 11 b) and 13 of Royal Decree 571/2023.
37 See Art. 14.8 a) of Royal Decree 571/2023.
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condition precedent regarding obtaining such prior regulatory authorization.

For all types of FDI-Subject Transactions, regardless of their amount, the maximum term to
resolve an Authorization Application is three months from the date the FDI Authority decides

to initiate the FDI Procedure.®®

The timing also depends on the complexity of the FDI-Subject Transaction, the critical sectors
involved in the FDI-Subject Transaction, and the participation of other governmental bodies in
the procedure, such as the EC or other Member States, Spanish Central or Regional Public
Administrations, economic agents, civil society organizations, or social partners. Furthermore,
a request for additional information by the FDI Authority suspends the three-month term to

resolve and notify the resolution regarding the Authorization Application submitted.3®

If the three-month term elapses without an express resolution by the relevant FDI authority,
the Authorization Application shall be deemed rejected (silencio administrativo negativo).* If
the FDI-Subject Transaction is authorized, it must be completed within the period specified in
the authorization or, if none, within six months from the date of notification of the resolution,

unless an extension is requested and successfully granted.**

After assessing the Authorization Application, the FDI Authority can (i) unconditionally
authorize the proposed FDI-Subject Transaction; (ii) authorize it, but subject to the fulfillment
of certain conditions, commitments, and/or undertakings to mitigate detected risks (e.g.,
carving-out certain activities or lines of business that affect the critical sector at issue, obligation
for the investor to reserve a certain percentage of the share capital to Spanish industrial or
public investors or to maintain Spanish citizens in roles with access to certain information, etc.);
(iii) deny it; or (iv) consider that it does not actually fall within the Screening and Clearance
Mechanism in force. In addition to these possible scenarios, the foreign investor is entitled to

withdraw its Authorization Application.*?

The essential element that the Spanish FDI authority considers in its screening analysis is how

38 See Art. 14.9 of Royal Decree 571/2023.
39 See Art. 11.3 e) of Royal Decree 571/2023.
40 See Art. 13.3 a) of Royal Decree 571/2023.
41 See Art. 11.1 e) of Royal Decree 571/2023.
42 See Art. 11 of Royal Decree 571/2023.
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the FDI-Subject Transaction at stake affects or may potentially affect public order, security,
and/or health. The resolution must provide reasoned grounds justifying the suspension of the

general liberalization regime in a particular case.*®

If the foreign investor disagrees with the outcome of the resolution, it is entitled to submit an
appeal on the denial of its Authorization Application or, if authorized, on the conditions,

commitments, and/or undertakings to which such authorization was subject.*

If a foreign investor is uncertain about whether its FDI is subject to the Screening and
Clearance Mechanism in Spain, it can submit a voluntary pre-filing consultation, with the duly
completed Questionnaire attached, to the DG-FDLI.*® If the transaction relates to national
defense, the filing goes to the Directorate General of Armament and Material of the Ministry of

Defense.

The procedure is strictly confidential, subject to the general rules governing Spanish
administrative procedures and the Implementing Regulation and must be resolved within thirty
working days from the day following the submission of the consultation request, after the

issuance of a favorable report by the JINVEX.*®

The DG-FDI may conclude that (i) the FDI falls within the Screening and Clearance Mechanism
and, consequently, the foreign investor must file an Authorization Application thereafter; or (ii)
the FDI benefits from the liberalization regime and can be freely accomplished in Spain. In any
case, the resolution is binding vis-a-vis public entities, unless the specific circumstances of the
case at hand substantially change, in which case it may be subject to the Screening and

Clearance Mechanism.*

Carrying out an FDI-Subject Transaction without the prior authorization (when it is deemed

43 See at 42.
44 See Art. 11.6 of Royal Decree 571/2023.
45 See Art. 9 of Act 19/2003.
46 See at 42.
47 See at 42.
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mandatory) or violating the conditions of the authorization imposed on the FDI-Subject
Transaction is a very serious infringement. Providing false or misleading information or

documentation in the Authorization Application is also a very serious infringement.*®

For very serious infringements, the following sanctions may be jointly imposed: (i) a fine of up
to the amount of the value of the FDI-Subject Transaction (but not less than EUR 30,000); and

(i) a public or private admonition by the Spanish FDI authorities.*°

Moreover, the most severe legal consequence of carrying out an FDI-Subject Transaction
without the required authorization while the liberalization regime is still suspended is that it is

invalid and without any legal effect until (and if) the required authorization is obtained.*°

Despite the entering into force of the Implementing Regulation, experts consider that the
Screening and Clearance Mechanism is still inadequate and insufficient and has margin to
improve. They suggest that it should be complemented by strengthening industrial capabilities
through a new Act on Industry, aiming for greater sophistication. The experts emphasize the
need for a more sophisticated approach to regulate foreign investments in Spanish strategic

enterprises.>!

The comprehensive trade, investment, and research package approved by the EC on 24
January 2024, as part of the European Economic Security Strategy rollout on 20 June 2023
will have an impact on the Screening and Clearance Mechanism of Spain in the future. The
package is focused on enhancing EU security and public order by improving screening of
foreign investment into the EU. Additionally, the strategy aims to encourage European
coordination in the area of export controls while respecting existing multilateral regimes and
Member States' prerogatives. Consultations with Member States and stakeholders will be
conducted to identify potential risks associated with outbound investments in a specific set of
technologies. Furthermore, the strategy aims to promote discussions on how to better support
research and development involving technologies with dual-use potential. Lastly, the Council

is proposed to recommend measures to enhance research security at both national and sector

48 See art. 8.2 of Act 19/2003.

49 See Art. 9 of Act 19/2003.

50 See Art. 5 of Act 19/2003 and art. 1 a) of Royal Decree 571/2023.

51 See El Derecho, Expertos coinciden en que la actual regulacion sobre el control de las inversiones
extranjeras en nuestras empresas es insuficiente, November 2023: htips://elderecho.com/expertos-
coinciden-que-actual-regulacion-sobre-control-de-inversiones-extranjeras-en-nuestras-empresas-es-
insuficiente
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levels.5?

52 See https://ec.europa.eu/commission/presscorner/detail/en/IP_24 363.
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o Act 19/2003, of July 4, on the legal framework for capital movements and economic
transactions with foreign countries and certain measures for preventing money
laundering (as amended by the Royal Decree-Act 11/2020, of 31 March 2020, adopting
urgent complementary measures in the social and economic field to deal with COVID-
19 and the Royal Decree-Act 34/2020, of November 17, on urgent measures to support
business solvency and the energy sector, and in tax matters.)

¢ Royal Decree 571/2023, of 4 July, on foreign investments.

¢ Royal Decree 410/2024, of 23 April, which develops the basic organizational structure
of the Ministry of Economy, Trade and Business.

o Atrticle 7.2 of Act 15/2007, of 3 July, on the Defense of Competition.

e Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March
2019 on the screening of foreign direct investment in the Union, applicable from 11
October 2020.

e Act 39/2015, of 1 October, on the Common Administrative Procedure of Public
Administrations.

e Consolidated Communication from the Commission on jurisdictional questions in
competition matters pursuant to Council Regulation (EC) No 139/2004 on the control of
concentrations between undertakings — OJEU 2008 C 95/01 of 16 April 2008.

e Guidance to the Member States concerning foreign direct investment and free
movement of capital from third countries, and the protection of Europe’s strategic assets,
ahead of the application of Regulation (EU) 2019/452.

There have been no relevant administrative and court cases in Spain under the current
Screening and Clearance Mechanism.

Prior relevant court cases related to FDI clearance and control mechanism:

o AP Almeria Sentencia, 3 July 1993, AC\1993\1595

o AP de Islas Baleares (Seccion 32 Sentencia num. 186/2010, 12 May 2010,
ECLI:ECLI:ES:APIB:2010:1139

e STS RMN991\105, Tribunal Supremo, Sala de lo Civil, 3 January 1991.
e STS 592/1998, Tribunal Supremo, Sala de lo Civil, 20 June 1998.

e STS 750/2013, Tribunal Supremo. Sala de lo Contencioso, 4 March 2013,
ECLI:ES:TS:2013:750.

e STS JUR\2012\452, Tribunal Supremo. Sala de lo Contencioso, 21 December 2013,
ECLI:ECLI:ES:TS:2011:12414.

e STSJ CV 5933/2023, Tribunal Superior de Justicia de la Comunidad Valenciana, 23
November 2023, ES:TSJCV:2023:5933.
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The CELIS Institute is an independent non-profit, non-partisan research enterprise dedicated
to promoting better regulation of foreign investments in the context of security, public order,
and competitiveness. It produces expert analysis and fosters a continuous trusting dialogue
between policymakers, the investment community, and academics. The CELIS Institute is the
leading forum for studying and debating investment screening policy. More about the Institute’s

activities under

CELIS Country Reports (hereafter “Report”) are produced by leading experts for any European
and select non-European jurisdiction following an elaborate model, allowing for comparison
and evaluation across jurisdictions. The project’s aim is to identify and suggest best practice

and to propose a common European (model) law on investment screening.
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